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Overview of the ICT Policy White Paper, 2016 

Institutional frameworks 

 

Chapter 13, perhaps aptly so, sets out various high-minded principles and objectives for 

“institutional frameworks” related to or involved in the sector.  It notes 3 in particular: 

1. ICASA: “responsible for regulation and licensing of spectrum, numbering resources 

and electronic communications networks and services in line with national policy 

objectives.  It is also mandated to regulate postal services and among other things, 

ensure fair competition in the ICT sector and the protection of users.”  Strangely 

nothing about broadcasting which section 192 of the Constitution specifically 

allocates to an independent regulatory authority, i.e. ICASA. 

2. .za Domain Name Authority (.zaDNA): “responsible for regulating and 

administering the .za namespace including licensing of .za registries and registrars” 

3. USAASA: “responsible for some aspects of regulation of universal service and 

access”.  Well, not actually.  Its main function is to administer the application of funds 

in the USAF. 

Moving along swiftly, the Minister then proceeds to list out a number of interventions aimed 

at addressing some “identified challenges while considering the new policy approaches 

identified throughout this White Paper”.  The “challenges” enumerated in this chapter are 

said to be “the lack of co-ordination of different public entities, duplication of resources and 

inefficient and ineffective regulation”.  In other chapters the Minister points out other 

deficiencies in various administrative bodies and also proposes some solutions but here is 

the summary version. 

• Co-ordinated leadership: the phrase “whole-of-government” commitment is used 

again, with leadership and co-ordination.  Since the whole of Chapter 3 of the 

Constitution has, since 1997, required government to work together under the 

heading “co-operative governance”, this approach seems either a little late or a little 

underwhelming.  If government hasn’t been doing so to date – why not?  It is 

manifestly the case that government has not been doing so to date, but the Policy 

makes no effort to either identify or address the underlying reasons for this. What it 

does do, however, is establish a new (and another) body called the Inter-Ministerial 

Digital Transformation Committee, “to drive the vision of an inclusive digital society in 

South Africa”.  Yes the fallback position – when in doubt, create another committee. 
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• Enhancing public value: in the main this paragraph purports to deal with state-

owned companies or SOCs about which much head-scratching has taken place in 

the last 10 or so years.  Not a single one has been profitable, and most have required 

substantial cash injections from taxpayers, via government.  Not a single one can be 

held up as a model corporate citizen – apart from corruption in some cases, high staff 

turnover, and not one successful business model, none of them appear to have 

implemented the advice of numerous external consultants.  Government proposes “to 

review the ongoing relevance of all ICT-related portfolio organisations and 

partnerships”.  Well that’s helpful. Having ostensibly had this under review since 

2012, this is where we are at.  Going forward the government also proposes that it 

won’t establish any other such entities until it has decided if the responsibilities that 

might be imposed could better be carried out by the public or private sector. 

 

• Clarifying roles and responsibilities: this section is itself divided further into 3 main 

areas in which the Minister considers the roles and responsibilities of organisations to 

have been confused –  

o universal service and access (Chapter 5 of the Policy) 

o spectrum policy, planning and allocation (Chapter 9 of the Policy) 

o rapid deployment of ICT infrastructure (Chapter 9 of the Policy) 

Although these issues are been addressed in earlier chapters in detail, a summary is 

included here as follows: 

o Universal service and access – the Minister’s responsibilities remain the 

same it seems, namely to formulate policy and define “universal service and 

access to communications”.  He will also determine and “regularly review 

what baseline services are essential for meaningful access”.   USAF by 

another name, the Digital Development Fund (or funky Digital-DF), will decide 

what projects and entities will be supported based on the Minister’s policy 

determinations, and monitor the impact of the support just like USAF is 

supposed to do.  It will also, however, now “continuously assess the universal 

service and access gap to inform its plans”.   

 

ICASA, or the unnamed sector regulator, will be responsible for implementing 

“pay or play” obligations for licensees – in consultation with the Minister1.  The 

                                                           
1 In other articles we have considered the lawfulness of the Minister’s proposing to enter the world of 
regulation by determining licence terms and conditions for licensees.  Until such time as the ECA has been 
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sector regulator will also have to “implement” the open access policy in line 

with the Policy and monitor performance against objectives set.2  Continuing 

to discuss this in section 13.4.2, the Minister seems to have simply duplicated 

the existing arrangements for USAASA and changed the name of the fund 

and merged it with USAASA, calling both the Digital-DF.  In essence the 

arrangements are otherwise as they appear in Chapter 14 of the ECA other 

than at some stage in the future the Minister of Finance’s advice will be 

sought on how to structure the governance of the Digital-DF.  After all the 

years of consultation on this aspect, this is a bit of a lame duck. 

 

o Spectrum policy, planning and allocation – “Government” will continue to 

be responsible for policy-making, but will now assume “planning and 

allocation” functions, and co-ordination of the roles of relevant stakeholders 

across all sectors.  The Ministry is going to – yes its true – establish another 

committee!  This one will be called the Inter-Governmental Spectrum Working 

Group and its role will be research, to develop “country positions”, and 

allocation of spectrum.  The Ministry will continue to deal with international 

participation and frequency co-ordination but also deal with allocation.  This 

means the Ministry will itself update the National Frequency Plan within a 

year of each World Radio Conference.  The sector regulator will be 

responsible for assignment (i.e. licensing) “in line with government policy and 

the NRFP that has been developed by the Ministry”.  NRFP means the Plan.  

So not much change here, but it seems that policy in this context might mean 

something much more, particularly when one reads Chapter 9 and the 

proposals set out in sections 9.2.5.3 to 9.2.5.6.  In essence the regulator will 

have to do what the Minister says.3   

 

o Rapid deployment of ICT infrastructure – the Digital Transformation 

Committee referred to above, will ensure that infrastructure is “efficiently 

rolled out”.  It will be interesting to see how this will be done by committee, 

endowed with no regulatory powers and very few others.  One role that may 

                                                           
amended extensively or repealed, this will unfortunately not be lawful. See 
www.kerronedmunson.co.za/resources.  
2 A summary of this open access policy has also been made available at 
www.kerronedmunson.co.za/resources.  
3 A review of section 3(2) of the ECA indicates that under the current law, the Minister may do no such thing, 
and any purported policy directions contained in Chapter 9 on spectrum, will not be lawful and cannot be 
enforced under the current law. 

http://www.kerronedmunson.co.za/resources
http://www.kerronedmunson.co.za/resources
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come in handy is its co-ordination role between different Ministries, spheres of 

government and stakeholders including land owners.  A similar arrangement 

– but specific to rapid deployment – was proposed in the course of 

consultation on rapid deployment in 2015.  Government will also train 

municipalities for – something?  The Ministry will establish and manage a 

GIS-database (which ICASA already has) and collate information from 

municipalities, government departments and landowners.  How the Minister 

will obtain information from licensees or landowners remains to be seen.  It is 

also unclear why such a database will even be relevant given that local 

municipalities “will be predominantly responsible for approving deployment of 

infrastructure in their respective areas)” and “municipalities will be required to 

make provision for the installation of ICT infrastructure in their planning and 

ensure efficient roll-out”.   Then finally the regulator must put a framework in 

place to support this Policy (including rapid deployment regulations, facilities-

leasing regulations and licence conditions).  We already have facilities-leasing 

regulations.  We’ve had them since 2010.  So – we have a committee to 

oversee the efficient rollout of networks and we have a database run by the 

Ministry, and we have a regulator that must implement this Policy, but every 

man for himself when it comes to the 278 or so municipalities. 

In a new section the Minister then identifies gaps in governance, duplication of roles and 

overlaps in addition to insufficient governance in relation to the internet.  Within the same 

section the Policy seeks to distinguish between regulation needed for (i) infrastructure and 

networks, equality to access of services, fair competition, consumer protection and 

administrative justice, and (ii) broadcasting by reason of the Constitutional differences 

between the two.  What is meant is no doubt that the Constitution only deals with 

broadcasting by name, but regulation is still required even in broadcasting, of networks, 

access, consumers and administrative justice is just as applicable.   

The Policy moves on to talk about the need to consolidate regulation across the “internet 

and ICT value chain”.  Apparently this is going to be integrated within one regulator, whilst 

broadcasting content regulation (but not broadcasting) will be dealt with in some other 

unspecified way when some more consideration has taken place, including about 

Constitutional rights of freedom of expression.  So convergence, about which much is made 

in the Policy, would seem not to extend to regulation.   

This new integrated (but not for broadcasting) regulator will also take over the .zaDNA 

responsibilities and all of USAASA’s regulatory roles (which is none), and as an afterthought, 
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postal services.  The regulator will need to “protect the Open Internet including ensuring net 

neutrality”.4  At no point does the Policy say there will be no more ICASA but it seems 

obvious that this is the intention.  The new regulator has quite a few new responsibilities 

which include accreditation of internet authentication providers and cryptography providers – 

previously a role of the Minister under the Electronic Communications and Transactions Act, 

2002, also noticeable by its absence.   

Despite the very obvious intention for government to claw back for itself more control over 

the sector and regulation, section 13.4.1.3 doffs its hat at independence in relation to 

administration and regulation of ICTs, and apparently in line with international best practise, 

this regulator will be “solely responsible for fulfilling its licensing and regulatory 

responsibilities within the policy framework set by Government”.  But the Policy also states 

that “the regulator must apply the policy framework set by Government”.   

Law will apparently deal with policy directions which, as is currently the case, will not be 

concerned with licensing.  This flies in the face of the directions to ICASA to license a WOAN 

under the ECA which also excludes the Minister from issuing policy directions on licensing.  

The Policy goes further to state, in a manner that could give great cause for concern, that 

“the regulator will be required to timeously act on such directions unless it can legally justify 

deviating from these.  In such event, it will be required to publish written reasons for why it 

varied from the policy/legislative provisions or directions…”.   

Policy is by its very nature, somewhat vague because it is intended to set out a vision for the 

sector.  Even policy directions are not specific but general statements about the outcome 

that is desired but not the process that must be followed to get there.  International best 

practise offers up countless examples of the sort of interaction between a Minister (or 

equivalent representative, perhaps a Secretary of State), and a regulatory authority.  Issuing 

direct orders is not congruent with issuing policy directions.  Requiring the regulator to 

explain why it doesn’t want to comply is just peculiar.   

Whilst in the context of the South African administrative justice system it is appropriate to 

give reasons for your decision if you are an administrator, constantly having to explain why 

you – as a regulator, more in touch with industry than Government – don’t believe it’s 

appropriate to follow a policy direction calls into question whether the policy direction can 

ever be specific enough to be implemented anyway, and whether or not reasons by a 

regulator would suffice to allow it to proceed on its own course.  For example, the Policy 

states at section 9.1.6 that “the regulator is hereby directed to follow a public process in 

                                                           
4 In our other articles we consider to what extent net neutrality can be determined by Policy and without 
specific consultation.  Nonetheless this new area is now being bestowed on this new regulator.   
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licensing Wireless OAN… The regulator should also evaluate and be satisfied with the 

proposed consortium’s technical plan, financial viability, ability to commence rollout…. prior 

to issuing it a license.  In addition the regulator should have due regard to the network’s [sic] 

universal access strategy…to achieve full population coverage in a reasonable space of time 

and importantly [sic] the required capacity.”5 Leaving aside the contradiction and illegality of 

the direction in relation to a licensing activity, it is appropriate for the direction to offer up 

general criteria, but what if the regulator declines to license anyone because it does not 

consider any of them to meet its criteria?  Would the Minister be able to quibble about the 

criteria?  The same section also states “The Wireless OAN will be a public-private sector-

owned and managed consortium, and will consist of entities that are interested in 

participating….No amendments to existing legislation are envisaged to support the wireless 

open access framework and the Wireless OAN should be licensed as soon as possible after 

the coming into force of this policy.”6  

If I were a regulator I would question this as a direction in several other respects too – it 

simply will not be possible to license any entity of this kind without first offering a licence of 

some sort, then waiting for bidders to arrange themselves, assuming they want the licence, 

into some sort of commercial entity with rights, shares, investment obligations and an 

agreement on a business plan.  The Minister is entirely out of touch with commercial reality.   

But when in doubt, create another committee, and that is what the Minister then proceeds to 

do again in section 13.4.4.  The new National ICT Stakeholders Forum will apparently 

ensure that citizens can participate in the sector by implementing (and fast-tracking!) ICT-

related policies and plans, even though it seems to simply be another chat shop for 

academics and other people. 

The last but by no means the least troubling chapter of this Policy throws up the same sort of 

muddled thinking as has characterised the other 12.  Without a solid legal foundation for 

many of the conclusions and “directions” the Policy is not capable of being implemented.  

Lawmakers will have a tough time trying to translate some of this into new legislation and it 

may be easier to simply find and replace ICASA with sector regulator, USAASA with Digital-

DF, and then throw in some new sections to deal with all the new committees. 

Kerron Edmunson 

October 2016 

                                                           
5 Page 80. 
6 Page 79. 


