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AN OVERVIEW1 OF THE POWERS OF THE MINISTER OF COMMUNICATIONS AND THE MINISTER OF 
TELECOMMUNICATIONS & POSTAL SERVICES IN TERMS OF THE PRESIDENTIAL PROCLAMATION, 2 DECEMBER 20142 

 
 
 
Legislation 

 
Minister now responsible 

 
Issue arising 
 

 
ICASA Act, 2000 as amended 

 

 
Section 4(3)(a): making 
recommendations on policy matters and 
amendments to [the Act] 

 
Minister of Communications: ICASA Act and 
Broadcasting Act 
 

 
It is unclear what policy matters might arise under 
the ICASA Act which is an Act constituting ICASA 
with powers and duties 

 
Minister of TPS: ECA and Postal Services Act 
 

 
Section 4(3)(o): making 
recommendations to the Minister on 
matters dealt with or to be dealt with in 
the Electronic Communications and 
Transactions Act, 2002 
 

 
Minister of TPS 

 
The ECT Act was to be amended last year or early 
in 2014.  It has not been amended.  Accordingly the 
powers of the Minister under that Act have not been 
amended 

 
Section 4(3A)(a): the Authority must 
consider policy made or policy 
directions issued [by the Minister] 
 
 

 
Minister of Communications: ICASA Act and 
Broadcasting Act 
 
 

 
As above – it is unclear what policy matters may be 
determined under the ICASA Act.  Furthermore, 
disputes may arise between the respective Ministers 
having regard to their interpretation of whether or 
not a matter falls to be dealt with in terms of the 
ICASA Act or ECA, e.g. in relation to licensing 
powers of ICASA for postal service providers 
 

 
Minister of TPS: ECA and Postal Services Act 

                                                           
1
 This summary is a work in progress and represents initial and high level views only.  It should not be relied upon without seeking more detailed and specific 

advice. 
2
 Gazette 38280 of 2 December 2014. 
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Legislation 

 
Minister now responsible 

 
Issue arising 
 

 
ICASA Act, 2000 as amended 

 

 
Section 6A(2)(a) and (b): performance 
management system for the ICASA 
chairperson, councilors and the council, 
collectively and individually 
 
 

 
Minister of Communications: the laws 
administered by this Minister 
 

 
The ICASA Act constitutes the Council and deals 
with performance, appointments and removal of 
councilors. Disputes may arise between the 
respective Ministers having regard to their 
interpretation of whether or not a matter falls to be 
dealt with in terms of the ICASA Act or ECA, e.g. in 
relation to the appointment and management of the 
Complaints and Compliance Committee which is 
tasked with several duties under the ECA but 
created under the ICASA Act.  The wording of the 
proclamation does not assist as it refers simply to 
“the laws” 
 

 
Minister of TPS: the laws administered by this 
Minister  
 

 
Section 15(1A): The Authority may 
receive money determined in any other 
manner as may be agreed by the 
Minister and the Minister of Finance and 
approved by Cabinet 
 
 

 
Minister of Communications: the laws 
administered by this Minister 
 

 
Licence fees are dealt with in both the ICASA Act 
and ECA, so the receipt of money through licence 
fees could pose a problem.  The wording of the 
section is not that clear in any event, as it could 
contemplate fines or penalties imposed on licensees 
for non-compliance under the ECA, whereas this 
power is endowed on ICASA in terms of the ICASA 
Act.  The wording of the proclamation does not 
assist as it refers simply to “the laws” 
 

 
Minister of TPS: laws administered by this 
Minister 

 
Section 16(1) and (2): these sections 
deal with the submission of the annual 
report by the CEO of ICASA and the 
provision of information to the Minister 
where matters have not been dealt with 
in the plan  
 

 
Minister of Communications and Minister of TPS 

 
This section has been phrased differently from the 
previous sections in that both Ministers are referred 
to as having responsibility for the administration of 
powers and functions entrusted by the section.  It is 
entirely unclear where the buck will actually stop in 
this case if ICASA has not fulfilled its plan and who 
is ultimately responsible for approving the plan 
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Legislation 

 
Minister now responsible 

 
Issue arising 
 

 
Electronic Communications Act, 2005 as amended 

 

 
Section 3: making policy and issuing 
policy directions  
 
 

 
Minister of Communications: ICASA Act and 
Broadcasting Act 
 

 
This is not workable on the face of it – the Minister 
of Communications does not make policy or give 
policy directions under the ECA.  Furthermore, the 
Minister of TPS is not given powers under the Postal 
Services Act regarding policies, despite this power 
being given to this Minister under the ICASA Act, at 
sections 4(3)(a) and 4(3A)(a) (referred to above).  
This inconsistency is concerning 
 

 
Minister of TPS: ECA 

 
Section 4(5): the Authority must inform 
the Minister about a proposed regulation 
and provide a copy to the Minister 30 
days prior to making the regulation 
 
 

 
Minister of Communications: Broadcasting Act 
and ICASA Act 
 

 
Again there is no mention in relation to the Minister 
of TPS, of postal services as regards regulations 
 

 
Minister of TPS: ECA 
 

 
Section 5(6): The Authority may accept 
and consider applications for individual 
ECNS licences in terms of a policy 
direction issued by the Minister in terms 
of section [of the ECA] 
 

 
Minister of Communications: ICASA Act and 
Broadcasting Act 
 

 
This is not workable on the face of it – the Minister 
of Communications does not make policy or give 
policy directions under the ECA.  No mention is 
made of policy directions or policy under the Postal 
Services Act.  It is also concerning that there is 
inconsistency in the powers of the two Ministers 
under the ECA 
 

 
Minister of TPS: ECA 
 

 
Chapter 9: Broadcasting 

 
Minister of Communications 

 
This is very concerning.  Thus far the Minister of 
Communications has had responsibility for only the 
public broadcaster under the Broadcasting Act.  This 
is a very significant change in, at the very least, the 
theory of a converged marketplace and a converged 
regulatory authority 
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Section 79B: the Minister may request 
information from the Authority having 
regard to PAIA, to assist the Minister in 
the performance of [his/her] functions 
and subject to confidentiality restrictions 
 
 

 
Minister of Communications: insofar as the 
powers and functions of this section relate to the 
functions of the Minister 
 

 
This wording is not the same as that used in other 
sections of the proclamation.  It suggests that either 
Minister can request any information and ICASA 
must comply.  Given that the Minister of 
Communications ought not, strictly speaking, to 
have any relationship with ECS and ECNS 
licensees, or even RF licensees, the power to 
request information in relation to matters affecting 
these licensees or the licensees themselves should 
be specifically excluded 
 

 
Minister of TPS: insofar as the powers and 
functions of this section relate to the functions of 
the Minister 
 

 


