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  An economist’s perspective  
  Abuse of dominance in online markets  
 by  Maria Maher  and  Alexandra Hermann  
 Article 102 of the Treaty on the Functioning of the European 
Union (TFEU) prohibits an undertaking that is dominant 
in a relevant market to abuse its dominant position. The 
European Court of Justice in  United Brands v Commission  
defi ned a dominant position as a position of economic 
strength that enables an undertaking to behave to an 
appreciable extent independently of its competitors, 
customers and ultimately of its consumers. 1  

 Over the past several years, competition authorities 
in a number of countries have increased their focus on 
competition issues in digital markets. 2  Underlying this trend 
is the concern that large companies that dominate online 
markets can make use of “big data” to gain a competitive 
advantage and foreclose rivals from the market or engage 
in other anti-competitive practices to the detriment of 
consumers. Digital markets, however, have a number of 
features, some of which clearly distinguish them from more 
“traditional” markets, which can make defi ning relevant 
markets and assessing market power challenging. 

 Features of digital markets 
 Digital markets are fast-moving in nature with waves of 
investment and innovation. Quality is often more important 
to consumers than price and traditional market boundaries 
may be blurred. Platforms operating in digital or online 
markets are often two- or multi-sided, meaning that they 
serve two or more distinct groups of “users”. For instance, 
a property website enables two user groups, namely 
estate agents on one side and prospective house buyers 
on the other, to interact. To sustain its business model, the 
platform needs to appeal to both of these groups. 

 Closely related to multi-sidedness is the presence of 
network effects. Direct network effects arise when the 
service becomes more valuable to a given person with 
each additional user. Indirect network effects exist when 
a platform’s value or attractiveness for one user group 
depends on the size and characteristics of the user group 
on the other side of the platform. For example, a property 
website becomes more attractive to potential house buyers 
the more estate agents list on the website and vice versa. 

Network effects are not unique to digital markets, but they 
are a distinguishing feature. 

 The presence of indirect network effects has implications 
for the structure of prices in online markets. For example, 
online platforms often offer their services free of charge, or 
even at negative prices, to users on one side of the platform 
whilst monetising the platform on the other side of the 
market or from advertising revenue. 3  In this business model, 
the possession of big data is a key competitive factor. 

 Another common feature of digital markets is the use of 
multiple platforms or networks (“multi-homing”) of market 
participants. Whether users multi-home or not depends on 
the costs they face when switching from one platform to 
another, which in turn varies from market to market. For 
instance, it is likely that the costs of switching from one 
search engine to another are lower than those that a user 
incurs when switching from one social network to another. 4  

 Defi ning relevant markets and assessing 
market power 
 Due to the aforementioned features of digital markets, 
diffi culties may arise at each step of an art 102 investigation, 
and it may not be clear as to what is the relevant market 
of concern. Antitrust authorities worldwide generally use a 
small but signifi cant non-transitory increase in price (SSNIP) 
test to defi ne the relevant market. However, the test was 
originally designed to be applied to one-sided markets and 
if applied in this manner often leads to excessively narrow 
market defi nitions. 5  

 The presence of indirect network externalities has 
important implications that lead to the profi t maximising 
pricing rule in two-sided markets to differ substantially from 
that of one-sided markets. In a traditional market, prices 
either signifi cantly above or below production cost can raise 
competition concerns. In a two-sided market, however, a 
highly skewed pricing structure may be effi cient. 6  A classic 
one-sided SSNIP test is therefore likely to lead to misleading 
results as it does not take into consideration the fact that 
one side will react to changes in price on the other side. 
Filistrucchi et al 7  propose a modifi ed two-sided SSNIP test, 
which involves evaluating the profi tability and substitution 
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patterns on both sides after a price increase on one side of 
the platform. 

 Doubts about the usefulness of a SSNIP test also arise in 
the case where services are offered for free to one of the user 
groups. The assessment of market power typically revolves 
around market shares, which are often based on sales 
data. This presents a challenge in markets where services 
are offered at zero prices. In  Google Search (Shopping) , the 
European Commission (EC) based its conclusions regarding 
Google’s dominance on market shares by volumes, and 
more specifi cally the number of queries, users, page views, 
and sessions. 8  An alternative suggested by the German 
Federal Cartel Offi ce (Bundeskartellamt) is to examine 
consumers’ reactions to a reduction in quality, instead of 
an increase in price. 9  

 Recently, competition authorities have focused on the 
exclusive control over large volumes of data as an indicator 
of dominance or market power. The concern is that big 
data can represent an entry barrier, particularly when a 
market is characterised by indirect network effects. The 
provision of personal data may be regarded as the price 
that consumers pay in return for the platform’s service, a 
cost that they may not fully take into account when making 
decisions. Consumers may also be harmed indirectly. For 
instance, a social network can leverage its access to a 
large volume of personal data when setting the prices it 
charges to advertising fi rms, which may in turn be passed 
on to consumers in the form of higher retail prices. Many 
platforms are also engaged in various economic activities. 
For instance, Amazon is engaged in both the supply of its 
own product and the intermediation between supply and 
demand for others. This raises concerns with regard to 
whether rivals may be foreclosed from the market. 

 However, assessing the consumer harm from a 
dominant undertaking’s conduct is not straightforward. 
The collection and use of big data may be benefi cial to 
consumers in that it allows companies to offer better or 
more customised products. Therefore, quality, variety, 
and innovation should be taken into consideration when 
assessing whether or not there is consumer harm arising 
from a dominant fi rm’s conduct. These considerations 
have in some cases led to authorities arriving at different 
conclusions with regard to whether or not an undertaking’s 
conduct is abusive. 

 Recent abuse of dominance cases 
 Amazon, despite being one of the biggest tech platforms, 
has so far largely escaped examination by competition 
authorities. However, in September 2018, the EC 
announced the launch of a preliminary investigation 10  into 
how Amazon uses the data that it collects on transactions 
of third-party sellers on its platform. 11  The EC’s focus is on 
Amazon’s dual function as producer and intermediary. 
Amazon has also come under scrutiny in India, where the 
Competition Commission has been asked to investigate 
Amazon’s differential treatment of merchants in terms 

of fees charged for orders “fulfi lled by Amazon”. 12  In 
Germany, the Bundeskartellamt also recently opened an 
abuse of dominance investigation that focuses on the 
terms of business and practice imposed on merchants on 
Amazon.de. 13  

 In  Google Search (Shopping) , the EC found Google to 
be dominant in the general internet search market and 
of giving its own Comparison Shopping Service (CSS) a 
prominent placement in its search results while demoting 
rival services. 14  This practice led to gains in traffi c to 
Google’s shopping service, while traffi c to rival CSSs 
dropped. Google appealed the EC’s decision to fi ne the 
fi rm €2.42 bn and committed to run its CSS as a separate 
business that bids for space in the shopping box to remedy 
its behaviour. 15  The EC has recently sent a new set of 
requests for information to investigate the effectiveness of 
this remedy. 16  Implicitly, the EC’s decision is based on the 
assumption that if rival CSSs were foreclosed by Google’s 
conduct, the competitive process and thus consumers 
were harmed as well. 

 Contrary to the EC, the US Federal Trade Commission (FTC) 
found that Google’s prominent display of its own search 
results was introduced to benefi t consumers. 17  It held the 
view that the adverse effects on rival shopping services were 
a common and acceptable by-product of competing for 
consumers through, in this case, improved search quality. 
Another important distinction between the EC’s decision and 
the FTC’s is that Amazon and eBay were not included in the 
EC’s relevant market. The Commission’s market defi nition 
in this case seems to be narrowly defi ned around the 
“technology”. 18  In its decision the Brazilian antitrust enforcer, 
CADE, has taken a similar view to that of the FTC. 19  

 Another interesting case is that of the Dutch real 
estate listings website, Funda. A claim against Funda was 
launched by a group of Dutch real estate agents, VBO, 
which lists its offerings on the Funda website. The claim 
alleged that Funda abused its dominant position through 
differential treatment of VBO real estate agents, which 
were charged higher prices and systematically ranked 
lower in the listing, compared to NVM real estate agents 
which are part of the Dutch National Association of Real 
Estate Agents. The Dutch court carried out a thorough 
examination of the effects of the conduct and found that, 
while Funda held a dominant position in the market for real 
estate websites, it did not abuse its dominant position and 
there were no distortive effects on downstream market 
competition between different real estate agencies. 20  This 
is an important distinction from  Google Search (Shopping) , 
where both dominance and abuse were found. 

 Google has also been under scrutiny relating to its 
Android mobile operating system. In its  Android  decision, 
the Commission found that Google illegally tied its app 
store (Play Store) with Google Search and Google’s browser 
(Chrome), requiring manufacturers to pre-install the two 
as a condition for licensing the app store. In addition, 
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the Commission found that Google made exclusivity 
payments to certain large manufacturers and mobile 
network operators to pre-install the Google Search app on 
their devices; and that Google prevented manufacturers 
wishing to pre-install Google apps from selling even 
a single smart mobile device running on alternative 
versions of Android that were not approved by Google 
(“Android forks”). The EC concluded that Google’s conduct 
prevented competition on the merits between Google and 
rival search engines, reduced the opportunities for the 
development of Android forks, and impeded innovation 
and competition in the wider mobile space. 21  Google has 
appealed the Commission’s decision and has introduced 
remedies, allowing manufacturers who wish to make 
forked devices without the Google Search or Chrome 
apps to install Google’s Play Store for a fee. The Turkish 
Competition Authority has taken a different view on the 
issue of Android forks and found Google’s conduct in 
relation to developing Android forks “justifi ed” on the basis 
of dynamic effi ciencies. 22  

 A third tech titan, Facebook, has also come under recent 
antitrust scrutiny. The Bundeskartellamt is conducting a 
preliminary assessment of Facebook’s potentially abusive 
conduct in Germany’s social media market through 
imposing “exploitative” terms and conditions. 23  Specifi cally, 
Facebook is accused of collecting data outside of its network 
and merging it with users’ Facebook accounts, which they 
were unaware of and did not effectively consent to. Since 
users cannot easily switch from Facebook to other social 
networks, users can either accept the “whole package” 
of Facebook’s terms of service or refrain from using the 
platform entirely. While the question arises whether this is 
truly, or to what extent, a competition or a data protection/
privacy issue, the Bundeskartellamt is investigating this 
case under an exploitative abuse and considers the unfair 
terms and conditions similar to an excessive pricing abuse. 

 Where do we go from here? 
 The complexities of digital markets pose challenges for 
market defi nition and assessing the effects of alleged 
abuse of dominance. While rivals may be foreclosed, it is 
not clear that there has been harm to consumers or to the 
competitive process. The complexities of digital markets, 
rather than prohibiting certain conduct “by object”, require 
a detailed investigation of the effects of the alleged 
conduct to ensure against type one errors of fi nding an 
abuse of dominance when the conduct in question is not 
abusive. A move towards a more “effects-based” approach 
to art 102 was emphasised by Advocate General Wahl in 
 Intel v European Commission.  24  

 The Noble prize winner, Jean Tirole, highlights that: 
“[m]onopolies are not ideal, but they deliver value to the 
consumers as long as potential competition keeps them 
on their toes.” 25  He notes that traditional approaches, 
such as cost-of-service regulation or breaking up 
monopolies, are diffi cult to implement and may even be 

counterproductive in digital markets, and suggests other 
measures to tame the tech giants. These include reducing 
entry barriers; paying attention to data ownership 
as a potential entry barrier; harmonising intellectual 
property rights; data protection regulation; international 
taxation; and developing what he terms “participative 
antitrust,” where the parties themselves are involved in 
proposing regulations. 

 As noted in the introduction, the need for new 
approaches to competition policy in digital markets has 
been recognised by competition authorities across Europe, 
who have launched several initiatives investigating the 
challenges posed by digital markets. Nonetheless, more 
work remains to be done to understand and tackle the 
challenges specifi c to the digital economy. 

  Maria Maher is a principal , and  Alexandra Hermann is an 
analyst, at Cornerstone Research in London.  

 The views expressed herein are solely those of the authors 
and do not necessarily represent the views of Cornerstone 
Research. 
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